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utmost limit. The connection in which occurs the allegation that plaintiff when 
struck was on the defendant's track "upon which she had just stepped" is not 
stated in the opinion, and it may be that upon reading the whole declaration, the 
decision may appear less technical than the opinion indicates. 



McConville v. National Valley Bank, of Staunton. * 

Supreme Court of Appeals: At Richmond. 

January 18, 1900. 

1. Husband and Wife — Use of wife's money by husband — Presumption — Husband 

holding legal title for wife — Collection of rents. If a husband collects and uses 
as his own the money of his wife, with her knowledge and consent, the law 
presumes a gift. This presumption is not affected by the fact that the hus- 
band holds the mere legal title to the wife's land, where it appears that the 
wife permits him to collect and use her rents, although she is invested with 
the absolute ownership, with authority to use, possess and enjoy the property, 
and to receive the rents, issues, and profits thereof, to her own use. 

2. Husband and Wife. — Conveyance from husband to wife — Presumption. The 

presumption of law is that a conveyance from a husband to his wife is volun- 
tary, and the burden is on those claiming under such conveyance to show the 
contrary. 

3. Husband and Wife. — Husband trustee for wife — Collections as trustee — Liabil- 

ity to wife — Conveyance in consideration of such liability. If a debt is secured to 
a husband as trustee for his wife, and he alone has authority to collect it, the 
receipt of the money by him does not raise a presumption of a gift from his 
wife, nor is she compelled to prove a promise on his part to pay or account 
for it. Equity will compel him to pay; and a deed to his wife, made in con- 
sideration of such indebtedness, is valid, and will be upheld. 

Appeal from a decree of the Corporation Court of the city of Lynch- 
burg, pronounced June 16, 1898, in a suit in chancery wherein the 
appellee was the complainant, and the appellant and another were the 
defendants. Reversed. 

The opinion states the case. 

F. S. Kirkpatrick and H. M. Ford, for the appellant. 

Harrison & Long, for the appellee. 

Cardwell, J., delivered the opinion of the court. 

The object of this suit was to set aside a deed made by a husband to 
his wife of all property owned by him, upon the ground that it was 
made without valuable consideration, and for the purpose of hindering, 

♦ Reported by M. P. Burks, State Reporter. 
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delaying, and defrauding his creditors, and to subject the property 
conveyed to the payment of the debts of the husband. 

The grantor, D. D. McConville, had for a number of years been 
engaged in the mercantile business in the city of Lynchburg, and, 
about two months prior to the execution of the deed attacked in this 
suit, he and his wife conveyed to W. E. Garbee and wife jointly, a 
house and lot in Lynchburg, where he had theretofore resided and con- 
ducted his business, for a consideration of $2, 688, evidenced by eighty- 
four negotiable notes for $32 each, payable at intervals of one month 
from April 5, 1897, to D. D. McConville, and secured by a deed of 
trust on the property conveyed, and, on the 17th of June, 1897, he 
executed the deed in question to appellant, E. M. McConville, convey- 
ing to her his entire property, including the eighty-four notes of W. 
E. Garbee, above mentioned, This deed was made but two days be- 
fore the rendering of the judgment in favor of appellee, the National 
Valley Bank, upon the note of one B. E. Hughes for the sum of 
$504.14, with interest from the 22d day of April, 1897, endorsed by 
D. D. McConville and the Traders Bank of Lynchburg, and about 
two weeks before the filing of a commissioner's report fixing the lia- 
bility of D. D. McConville to Roy C. Brown, appellee, as surety for 
B. E. Hughes, on his bond as guardian for Roy C. Brown and others, 
for the sum of $1,904.47, with interest. 

Besides certain debts outstanding against D. D. McConville, amount- 
ing to $1,475, assumed by the grantee, Mrs. McConville, the consid- 
eration set out in the deed is the alleged indebtedness of D. D. Mc- 
Conville to his wife, stated as follows: 

By amount collected by the said D. D. McConville for the said 
Eleanor M. McConville, his wife, from James Henderson, 
R. D. Yancey, trustee $800 00 

Interest for three years 144 00 

$944 00 

2. By rent collected by the said McConville, as trustee for his 

wife, from house on Twelfth street $840 00 

With accumulated interest (estimated) 300 00 

$1,140 00 

3. By rent collected (of Ed., Boethlein, agent, ) for said party 

of the second part $1,300 00 

With interest (estimated) 100 00 

$1,400 00 

4. By rent collected from a house in Camp Davis. , $1,000 00 

With interest for five years 300 00 

$1,300 00 

5. By amount collected from house on Diamond Hill 48 00 
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The rents, with estimated interest, claimed to have been collected, 
aggregate $3,888, which, with the Henderson debt, with three years' 
interest, $944, makes $4,832, the consideration set out in the deed 
other than the assumption by the wife of the debts of the husband, 
above mentioned. 

Upon the hearing of the cause, the court below, by its decree ap- 
pealed from, held that the deed was, except to the extent of the debts 
assumed to be paid by Mrs. McConville, not upon consideration deemed 
valuable in law, and was made with intent to hinder and defraud the 
creditors of D. D. McConville, and annulled the deed as to the debts 
of the appellees, the National Valley Bank and Roy C. Brown, ex- 
cept as to the $1,475, the amount of the debts assumed to be paid by 
Mrs. McConville. 

The appellant, Mrs. McConville, contends that, in setting aside and 
annulling the deed as to the rents alleged to have been collected by her 
husband, and the amount of the Henderson debt, the Circuit Court 
erred on two grounds: First, because the evidence shows that D. D. 
McConville collected and used in his business her money, pursuant to 
an understanding between them that he would either return the money 
or convey her his real estate; second, that the legal title to her prop- 
erty (from which it is alleged the rents were received) stood in the 
name of her husband, as trustee; that he collected her money, not as 
her agent, but as her trustee, in which capacity he was vested with the 
legal right and authority to collect it, and that she, being the beneficiary 
of those trusts, has the right to require the payment of the sums col- 
lected by him. 

It is true, that two pieces of the real estate referred to were con- 
veyed to the husband as trustee for his wife, but under the terms of 
the deeds he only held the bare legal title, and the wife is given the 
absolute ownership, with authority to use, possess, and enjoy the prop- 
erty, and to receive the rents, issues and profits thereof to her own use, 
and with full power to convey or mortgage it by a deed in which her 
husband united. It cannot be said, therefore, that the rents collected, 
if any, from these two pieces of property by D. D. McConville were 
received by him in trust for his wife, and unless the evidence shows 
that the money collected by him from this source was to be returned 
to her under some contemporaneous contract or agreement to that 
effect, the wife could not require repayment of it to her. 

Where the husband collects and uses the wife's money with her 
knowledge and consent, the law does not imply the promise of repay- 
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ment, as would be the case if they were strangers, but presumes that 
the receipt and use of her money and her property, or its proceeds, 
was a gift of them by her to her husband and not a loan. Throck- 
morton v. Throckmorton, 91 Va. 42, and authorities cited. 

Where the husband conveys his property to his wife, the presump- 
tion of law is that the conveyance was voluntary, and the burden of 
proof that it was made upon valuable consideration rests upon those 
claiming under it. Flynn, &c. v. Jackson, 93 Va. 346. 

It appears that about February, 1892, D. D. McConville became 
very desirous to get out of the business in which he was engaged, and 
took in with him one W. E. Garbee with the understanding and ex- 
pectation that Garbee would ultimately take the entire business off of 
his hands. At that time, while the evidence does not show any large 
indebtedness of McConville as principal, he was surety for B. E. 
Hughes as guardian, as above stated, for the Brown children upon a 
bond in the penalty of $10,000, and it was known by McConville that 
B. E. Hughes was insolvent. As we have seen, but a short time be- 
fore the deed to his wife, the building in which he lived and in which 
his business was conducted was conveyed by him to Garbee and wife, 
who had been living with him since February, 1892, but the proceeds 
of that sale were also embraced in the conveyance to his wife. 

Appellant, to sustain her contention that the rents specified in the 
deed in question were collected by her husband with the understanding 
that he would repay the money or convey his property to her, intro- 
duced three witnesses, W. E. Garbee and wife, and one Mrs. D. J. 
Williams, a niece of appellant. They agree in fixing January 1, 1892, 
as the time when they first heard of the alleged understanding, but 
they also say that they heard that it had already existed for some 
time. All of them say that their information in respect to it was de- 
rived from McConville and the appellant; that they frequently heard 
them speak of it. None of them can state the terms of the alleged 
understanding more specifically than that "she tendered him her 
means to help him go out of business, with the understanding that he 
would repay her or deed her his property. ' ' They do not know what 
sums of money she let him have, when she let him have them, for 
what purpose they were used, nor what property he was to convey to 
her. 

Whether the testimony of these witnesses as to the declarations of 
McConville and his wife with reference to the alleged understanding 
is admissible or not, it is unnecessary, in this case, to decide, for if it 



1900.] m'conville v. national valley bank. 699 

be conceded that it is admissible, it is too vague, indefinite, and un- 
certain to overcome the presumption of law that the receipt and use 
of the rents by McConville from his wife's property was a gift by her 
to him, and not a loan. Therefore, as to any rents that he may have 
collected from her property, it is the ordinary case of the husband col- 
lecting and receiving his wife's money, and using it with her know- 
ledge and consent, without any promise for its repayment. We are of 
opinion that the Corporation Court did not err in holding that the deed 
of McConville to his wife was fraudulent and void as to appellees, in so 
far as it rested upon the alleged indebtedness of McConville to his 
wife of the money specified in the deed as due her for rents received 
from her property. 

With reference to the money stated in the deed to be due by Mc- 
Conville to his wife on account of the collection by him of the debt 
due by James Henderson, the case is different. The proof shows that 
this debt was secured on Henderson's property to McConville as trustee 
for his wife. True, it does not appear just what were the terms of this 
trust, but it being due to McConville as trustee for his wife, he alone 
could collect it, and did collect it, and the mei fact that his wife was 
present when the money was received by him i order that she might 
unite with her husband in releasing the deed oi trust securing it, does 
not divest the fund of its trust feature. McConville having received 
it as trustee for her, it was not incumbent upon her to prove a promise 
or agreement on his part to account to her for it. Equity would have 
compelled him to do this ; but the evidence shows that McConville did 
not receive from the "Henderson" debt $800. The amount he ac- 
tually received, according to the proof, was $715.29, on the 11th day 
of August, 1894. For this sum, with interest thereon from August 
11, 1894, the deed in question rests upon a valuable consideration, and 
therefore the decree in so far as it holds to the contrary is erroneous. 
It will be in this respect reversed, but in all other respects affirmed, 
and the cause remanded to the Corporation Court to be further pro- 
ceeded in as will appear necessary in accordance with this opinion. 

Reversed. 

NOTE. — The question discussed in the foregoing opinion, of consideration in 
conveyances from husband to wife when assailed as voluntary by creditors of the 
husband, is constantly before the courts. 

Assailing creditors in such case are generally met by the allegation on the part 
of the wife, as in the principal case, that the husband was indebted to her for 
money loaned, or for money of hers collected and used by him. The following 
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principles applicable to proof of consideration by the wife, are believed to be es- 
tablished: 

1. Payment out of wife's separate estate — In the absence of actual fraud partici- 
pated in by her, if the wife is able to prove that she actually paid an adequate con- 
sideration for the husband's settlement upon her (and the burden is on her to es- 
tablish it), either out of her separate estate, or out of funds supplied by friends, 
or from sources other than the husband, the conveyance will be sustained. Flynn 
v. Jackson, 93 Va. 341 ; Stonebraker v. Hicks, 94 Va. 618 ; Spence v. Repass, 94 
Va. 716. 

2. Husband using wife's money — Where, with the wife's consent or acquiescence, 
the husband has used her money (not his by marital right) or the proceeds of her 
separate estate, the law presumes this to have been intended as a gift from the 
wife, unless an express, contemporaneous contract by the husband to repay can be 
established. Hence a subsequent settlement upon the wife by the husband cannot 
be sustained as to existing creditors, by proof that it was made in compensation for 
such funds of the wife used by the husband, unless it be also proved that contem- 
poraneously with the wife's assent, the husband expressly bound himself to repay. 
Beecher v. Wilson, 84 Va. 813; Hannon v. Hounihan, 85 Va. 429; Throckmorton \ . 
Throckmorton, 91 Va. 42; New South etc. Ass'ny. Reed, 96 Va. 345; Bennett v. 
Bennett (W. Va.), 16 S. E. 638; Sewing Machine Co. v. Radcliffe, 63 Md. 496; Mc- 
Lure v. Lancaster, 24 So. Car. 273 (58 Am. Rep. 259); Lishey v. Lishey, 2 Tenn. 
Ch. 5. 

The same principle applies, as substantially held in the principal case, where 
the money of the wife used by the husband with her consent, was derived as in- 
come from her equitable separate estate, though the husband is the trustee of the 
corpus thereof. 2 Pomeroy's Eq. Jurisp., p. 1103 (n); 2 Perry on Trusts, 665; 
Bispham's Equity, 108. 

But if the husband be the trustee, express or implied, of her equitable separate 
estate, and uses the corpus of such estate, this will be regarded prima facie as a 
debt due the wife, even in the absence of an express contract to repay. The hus- 
band has in fact so contracted in accepting the trust. See the principal case, and 
Walker v. Walker, 9 Wall. 753; 2 Perrv on Trusts, 666; Bispham's Equity, 84; 
Burks' Prop. Rights of Mar. Women, 18-19. 

3. Earning's of the wife — Proof that the wife paid for the property out of her 
own earnings, is not sufficient to shield it from the husband's creditors, where (as 
at common law — it is otherwise now by statute in Virginia, Code, sec. 2287) the 
husband is entitled to her earnings. Campbell v. Bowles, 30 Gratt. 652, 653; Grant 
v. Sutton, 90 Va. 771. See cases cited supra under paragraph 1. 

But the husband cannot, as against his creditors, settle property upon his wife 
in payment for her ordinary services to him. Under the statute in Virginia, 
equally as at common law, the husband is entitled to the wife's services in the 
household, and any agreement to compensate her therefor is without consideration. 
See Richmond Railway etc. Co. v. Bowles, 92 Va. 738, 744 ; note to Michigan Trust 
Co. v. Chapin (Mich.), 58 Am. St. Rep. 490, 492-499, collating the authorities. 

4. Wife becoming surety for husband — Where the wife assumes a personal obliga- 
tion, or incumbers her property with a lien, as surety for the husband, she is en- 
titled to the rights of a surety, and the law implies a promise on his part to in- 
demnify her against loss thereby. Hence, where she has thus become surety for 
him, she is entitled to exoneration out of his estate, and he may make a valid set- 
tlement on her, to the extent of the liability she has thus assumed. Fitter v. Tyler, 
91 Va. 458 ; Flynn v. Jackson, 93 Va. 341 ; Bank of Albion v. Burns, 46 N. Y. 
170; Huntington v. Huntington, 2 L. C. E. 1922, notes; 1 Bishop on Married Women, 
604. 



